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NINTH  REPORT  OF  THE  SELECT  COMMITTEE  ON  THE  OMBUDSMAN 


Part  I       Introduction 

On  the  2nd  day  of  July,  1981,  on  motion  by  Mr.  Wells,  seconded  by  Mr. 
tNorton,  the  Legislature  ordered, 

"That  a  Select  Committee  on  the  Ombudsman  be  appointed  to  review  and 
consider  from  time  to  time  the  Reports  of  the  Ombudsman  as  they 
become  available  and  as  the  Committee  deems  necessary,  pursuant  to 
Section  16(1)  of  The  Ombudsman  Act,  1975;  formulate  from  time  to  time 
general  rules  for  the  guidance  of  the  Ombudsman  in  the  exercise  of  his 
functions  under  The  Ombudsman  Act;  to  report  thereon  to  the 
Legislature  and  to  make  such  recommendations  as  the  Committee  deems 
appropriate.  Further,  the  Committee  may,  with  the  agreement  of  the 
Legislature,  be  permitted  to  sit  concurrently  with  the  Legislature  from 
time  to  time;  And  that  the  Select  Committee  have  authority  to  sit 
during  recesses  and  the  interval  between  Sessions  and  have  full  power  to 
employ  such  staff  as  it  deems  necessary  and  to  hold  meetings  and 
hearings  in  such  places  as  the  Committee  may  deem  advisable,  subject  to 
budget  approval  from  the  Board  of  Internal  Economy,  and  to  call  for 
persons,  papers  and  things  and  to  examine  witnesses  under  oath,  and  the 
Assembly  doth  command  and  compel  the  attendance  before  the  said 
Committee  of  such  persons  and  the  production  of  such  papers  and  such 
things  as  the  Committee  may  deem  necessary  for  any  of  its  proceedings 
and  deliberations  for  which  the  Honourable  the  Speaker  may  issue  his 
warrant.  The  said  Select  Committee  to  consist  of  12  members,  to  be 
named  on  motion  before  the  House  adjourns  for  the  summer." 

On  the  16th  of  July,  1981  the  Committee  held  its  organizational  meeting 
whereupon  it  prepared  its  schedule  of  activities  for  the  balance  of  the  year  and  re- 
appointed as  its  counsel  Mr.  John  P.  Bell. 


The  Committee  met  for  two  weeks  in  September  during  which  time  it 
considered  and  deliberated  upon  the  all  of  the  matters  set  out  in  this  Ninth  Report. 
The  Committee  wishes  to  extend  its  appreciation  to  the  Ombudsman,  his  staff  and 
representatives  of  the  various  governmental  organizations  who  appeared  before  it, 
for  their  able  advice  and  assistance. 
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The  Legislature  debated  the  Eighth  Report  of  the  Select  Committee  on 
the  14th  of  May,  1981.  For  the  very  first  time  it  decided  not  to  accept  a 
recommendation  from  the  Committee.  In  this  instance  the  Committee  supported  a 
recommendation  made  by  the  Ombudsman  in  a  report  to  the  Workmen's 
Compensation  Board,  to  the  effect  that  the  Board  alter  its  interpretation  and 
application  of  Section  42(1)  (now  43(1))  of  the  Workmen's  Compensation  Act. 

The  Honourable  Mr.  Robert  Elgie,  Q.C.,  Minister  of  Labour,  informed 
the  Legislature,  during  the  debate  on  May  14,  1981,  that  the  Board  and  his  own 
Ministry  had  each  obtained  legal  opinions  with  respect  to  the  interpretation  of 
Section  42(1)  of  the  Workmen's  Compensation  Board  Act.  The  Minister  advised  the 
Legislature  with  regret  that  the  legal  opinions  disagreed  not  only  with  the  opinion  of 
the  Ombudsman  but  with  the  opinion  of  the  Select  Committee  in  respect  of  the 
appropriate  interpretation  of  Section  42(1).  Apparently  on  that  ground  alone,  the 
Minister  declined  to  accept  the  Committee's  recommendation  and  his  position  was 
ultimately  supported  by  the  Legislature. 

As  a  matter  of  general  principle,  the  Committee  does  not  consider  that  a 
single  decision  of  the  Legislative  Assembly  to  reject  such  a  recommendation  of  this 
Committee  will  undermine  the  Ombudsman's  authority  and  effectiveness.  However, 
the  Committee  believes  that  such  a  decision  by  the  Assembly  should  only  be  taken  in 
exceptional  circumstances  and  only  when,  after  a  full  debate  has  occurred,  the 
Legislature  is  able  to  conclude  that  the  implementation  of  the  Committee's 
recommendation  would,  in  the  circumstances,  be  contrary  to  the  public  interest  or 
be  contrary  to  some  generally  recognized  principle  of  law. 


The  process  that  has  developed  between  this  Committee  and  the 
Legislative  Assembly  respecting  Ombudsman  recommendations  requires  that  all 
relevant  Committee  recommendations  be  adopted  by  the  Legislature  unless  some 
substantive  reason  to  the  contrary  can  be  shown.  It  is  absolutely  vital  to  the 
continuing  viability  and  effectiveness  of  the  Ombudsman's  process  that  this  be  so.  If 
a  situation  were  permitted  to  develop  whereby  rejection  of  such  Committee 
recommendation  were  the  norm,  or  were  made  for  some  capricious  reason,  the 
Ombudsman's  effectiveness  in  the  eyes  of  the  governmental  organizations  and  the 
people  of  the  Province  of  Ontario  would  be  irreparably  harmed. 

The  Committee  accepts  the  decision  of  the  Legislature  on  this  matter. 
However,  the  Committee  is  concerned  that  the  consequences  flowing  from  that 
decision,  insofar  as  the  Ombudsman  and  certain  citizens  of  Ontario  whom  he  has 
served  are  concerned,  are  such  that  further  steps  must  be  taken.  Those  steps  are 
more  fully  set  out  at  pages  35  to  38  hereafter. 

This  report  represents  the  first  opportunity  since  the  opening  of  the  32nd 
Legislature,  that  the  Committee  has  had  to  express  it  views  to  the  Assembly  on 
matters  such  as  the  organization  and  operation  of  the  Ombudsman's  office,  the 
working  relationships  between  the  Ombudsman  and  governmental  organizations  and 
the  relationship  between  the  Ombudsman,  this  Committee  and  through  it,  the 
Legislative  Assembly. 

In  previous  reports,  the  Committee  has  made  statements  of  principle 
concerning  these  matters.   Since  in  many  ways  this  Committee  is  "new",  it  feels  it  is 


appropriate  at  this  time  to  restate  some  of  these  principles  and  to   reaffirm   its 
support  for  their  continuation. 


"The  Committee  has  historically  functioned  as  more  than  an 
information  source  to  the  Legislative  Assembly  respecting  the 
organization  and  operation  of  the  "Ombudsman  concept"  in  Ontario.  It 
has  served  as  a  liaison  and  catalyst  in  the  establishment,  maintenance 
and  improvement  of  the  relationships  between  the  Ombudsman  and  the 
many  governmental  organizations  within  his  jursidiction.  It  has  also 
served  as  a  means  of  implementing  matters  outstanding  between  the 
office  of  the  Ombudsman  and  governmental  organizations.  It  has  been 
acknowledged  by  most  who  have  come  into  contact  with  it  as  an 
effective  instrument  in  the  overall  concept  of  an  Ombudsman  in  the 
Province  of  Ontario.  To  ignore  the  Committee's  efforts  and  Reports 
only  served  to  demean  the  concept  of  the  Ombudsman  in  Ontario,  the 
role  and  function  of  Select  Committees  of  the  Legislature,  and  the 
legislative  process  generally. 

Unless  our  Ombudsman  has  access,  directly  or  indirectly,  to  the 
Legislative  Assembly,  to  seek  support  for  any  of  his  recommendations, 
he  will  not  be  fully  effective  in  his  office.  Where  it  is  appropriate  and 
where  the  circumstances  so  warrant,  unless  the  Legislative  Assembly  is 
prepared  to  give  full  support  to  the  Ombudsman's  recommendations,  then 
it  is  paying  mere  lip  service  to  the  concept  of  the  Ombudsman  in 
Ontario.  Without  such  support  of  the  Legislature,  the  Ombudsman  is 
reduced  to  a  reporter  and  record-keeper  of  complaints. 

To  paraphrase  a  legal  maxim,  to  be  fully  effective,  the  Ombudsman 
must  be  seen  to  perform  his  functions.  What  better  place  than  the  forum 
of  the  Legislative  Assembly  to  demonstrate  to  the  people  of  the 
Province  of  Ontario  that  the  Ombudsman  operates  and  is  effective  at 
every  level  of  his  function."  (Sixth  Report  of  the  Select  Committee, 
Introduction,  pages  III-IV.) 


"The  Committee  believes  that  the  Order  of  the  Legislature  on  the 
21st  of  June,  1979  adopting  its  Sixth  Report  and  the  support  for  both  the 
Office  of  the  Ombudsman  and  this  Committee  expressed  by  members  of 
all  three  parties  at  that  time,  has  elevated  the  office  of  the  Ombudsman 
in  this  province,  to  a  new  level  of  effectiveness. 

The  Legislature  has  now  demonstrated  to  the  Ombudsman,  the 
governmental  organizations  under  his  jurisdiction  and  to  the  people  of 
the  Province  of  Ontario,  that  in  the  appropriate  circumstances  the 
Legislative  Assembly  of  the  Province  of  Ontario  will  do  everything 
within  its  competence  to  see  that  the  Ombudsman's  recommendations 
are  implemented. 
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At  the  same  time  the  Committee  is  mindful  that  the  debate  and 
consideration  of  its  Sixth  Report  on  the  21st  of  June,  1979  dealt  more 
with  expressions  of  support  for  the  Committee's  recommendations  and 
the  concept  of  Ombudsman  rather  than  dealing  in  detail  with  the 
substantive  issues  raised  by  the  recommendations.  The  Committee 
realizes  the  great  burden  and  responsibility  this  places  upon  it  during  its 
deliberations  wherein  Legislative  support  is  sought  by  the  Ombudsman 
for  one  or  more  of  his  recommendations.  The  Committee  wishes  to 
assure  the  Legislature  that  it  will  continue  to  investigate  exhaustively 
and  review  all  aspects  of  Ombudsman  reports  before  reporting  thereon  to 
the  Legislature,  particularly  on  matters  of  Ombudsman 
recommendations.  This  process  will  ensure  that  the  Legislature,  through 
this  Committee,  before  effectively  approving  and  adopting  a 
recommendation  of  the  Ombudsman  will  have  fully  investigated, 
examined  and  thoroughly  reported  upon  all  relevant  and  appropriate 
issues. 

This  Committee  is  now  confident  that  a  procedure  has  been 
attained  whereby  the  Ombudsman  can  attempt  to  invoke  his  "ultimate 
sanction"  in  such  situations  wherein  a  governmental  organization  has 
neglected  or  refused  to  implement  a  recommendation  made  by  him  in 
one  of  his  reports."  (Seventh  Report  of  the  Select  Committee, 
Introduction,  pages  II  -  IV) 

"On  the  22nd  day  of  November,  1979  the  Committee's  Report  on 
motion  by  Government  House  Leader,  The  Honourable  Thomas  Wells,  was 
considered  by  the  Committee  of  the  Whole  House.  The  Legislative 
Assembly  then  received  and  considered  the  Report  of  the  Committee  of 
the  Whole  House  which  Report  concurred  in  the  17  recommendations 
contained  in  the  Committee's  Seventh  Report.  Thereupon  the 
Legislature  ordered  that  the  Seventh  Report  of  the  Select  Committee  be 
received  and  adopted. 

This  process  further  entrenched  the  commitment  of  the  Legislative 
Assembly  of  the  Province  of  Ontario  and  this  Select  Committee  to  the 
Ombudsman  and  the  functions  which  he  and  the  office  perform  for  the 
people  of  the  Province  of  Ontario.  Against  the  background  of  that 
commitment  the  Committee  reminds  everyone  of  the  following  as 
expressed  in  the  Seventh  Report: 

"This  Committee  is  now  confident  that  a  procedure  has  been 
attained  whereby  the  Ombudsman  can  attempt  to  invoke  his 
"ultimate  sanction"  in  such  situations  wherein  a  governmental 
organization  has  neglected  or  refused  to  implement  a 
recommendation  made  by  him  in  one  of  his  reports.  As  will  be 
discussed  later  in  this  Report  (See  pages  1  to  9),  there  is  some 
disagreement  among  members  of  the  Legislative  Assembly  as  to 
the  legal  force  and  effect  of  an  Order  of  the  Legislative  Assembly 
adopting  one  of  this  Committee's  reports. 
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The  weight  in  law  that  an  Order  of  the  Legislature  adopting  a 
Select  Committee's  report  and  recommendation  is,  in  the 
Committee's  opinion,  not  the  critical  issue  in  this  discussion.  That 
critical  issue  is  best  expressed  by  the  Attorney  General  in  a  letter 
to  the  Chairman  of  this  Committee  dated  July  4th,  1979  as  to  what 
is  "the  best  way  to  implement  recommendations  of  the  Ombudsman 
and  the  Select  Committee.".  Certainly  the  discussion  should  not  be 
centered  upon  the  possible  consequences  of  a  failure  or  refusal  to 
implement  such  recommendations,  but  upon  the  "best  way"  that  the 
governmental  organizations  affected  thereby  are  to  implement 
those  recommendations. 

The  Committee  hopes  that  any  governmental  organization  affected 
by  such  a  recommendation  adopted,  by  the  Legislature,  would  be 
loathe  not  to  implement  that  recommendation  as  quickly  as 
possible.  If  that  were  not  the  case  it  would  have  a  serious 
undermining  effect  on  the  integrity  of  the  Legislature  and  the 
respect  which  all  governmental  organizations  must  have  therefor. 
Certainly  any  governmental  organization  who  embarks  upon  a 
technical  "word  game"  with  respect  to  the  legal  effect  of  the 
legislative  action  is  demonstrating  a  profound  disrespect  for  both 
the  concept  of  the  Ombudsman  in  the  Province  of  Ontario  and  the 
Legislative  Assembly." 

In  general  terms,  governmental  organizations  which  have  been 
affected  by  recommendations  of  this  Committee,  adopted  by  Order  of 
the  Legislative  Assembly  have  complied  with  those  recommendations 
without  debate  on  the  nature  and  extent  of  their  legal  obligation  so  to 
do.  Such  compliance  is  the  only  way  that  the  Ombudsman  in  Ontario  can 
meaningfully  serve  the  people.  If  every  recommendation  issued  by  this 
Committee  and  adopted  by  Order  of  the  Legislative  Assembly  was 
subjected  to  a  legal  debate  on  the  legal  obligation  of  the  governmental 
organization  to  comply,  the  entire  process  would  grind  to  a  halt  and  the 
office  of  the  Ombudsman  would  not  be  viewed  as  an  institution  created 
for  the  ultimate  benefit  of  the  people  of  Ontario. 

The  Committee  recognizes  that  there  will  be  occasions  when  a 
governmental  organization  will  continue  to  disagree  with  the  substance 
of  an  Ombudsman  report  and  recommendation,  which  the  Legislative 
Assembly  has  by  Order  approved  and  adopted  with  the  assistance  of  this 
Committee.  Where  those  occasions  arise  the  Committee  urges  the 
governmental  organizations  affected  to  comply  with  the  Committee's 
recommendation  expeditiously  as  they  would  any  other  legal  obligation. 
To  do  otherwise  will  be  to  cause  unnecessary  strain  on  the  entire  process 
involving  the  Ombudsman,  this  Committee  and  the  Legislative  Assembly. 
To  do  otherwise  would  undermine  the  work  of  the  Legislative  Assembly 
and  the  democratic  process  represented  thereby. 

These  occasions  when  they  arise,  represent  the  reality  of  the 
Ombudsman  process  in  the  Province  of  Ontario.     This  reality  deserves 
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continued  support  by  ail  those  affected  thereby  -  by  the  Committee,  in 
fulfilling  its  terms  of  reference  as  particularly  expressed  in  the 
introduction  of  its  Seventh  Report;  by  the  Legislative  Assembly  of  the 
Province  of  Ontario  in  giving  the  Select  Committee's  reports  full  and 
serious  consideration  and  debate  and  ultimate  adoption  by  Order;  and  by 
the  governmental  organizations  in  question  which  must  recognize  that 
once  the  Legislative  Assembly  has  "spoken"  in  the  form  of  an  Order 
adopting  a  report  of  the  Select  Committee,  they  must  immediately  as 
the  circumstances  permit  comply  therewith  without  further  question." 
(Eighth  Report  of  the  Select  Committee,  Introduction,  pages  I— III  - ) 


Before  it  commenced  its  formal  hearings,  the  Committee  members  met 
with  the  Ombudsman  and  senior  members  of  his  staff  at  the  Ombudsman's  new 
facilities.  The  Committee,  and  especially  its  new  members,  wished  to  observe  and 
assess  first  hand  the  organization  and  operation  of  the  Ombudsman's  office. 

The  session  was  most  productive  and  valuable.  Committee  members 
exchanged  views  with  the  Ombudsman  and  his  staff  respecting  such  critical  issues  as 
the  back  log  of  cases,  quality  of  investigations  and  the  need  for  continuous  and 
effective  communications  with  complainants. 

The  Committee  was  particularly  assisted  by  the  insights  offered  by  the 
Ombudsman  during  the  session.  It  believes  that  it  would  be  greatly  assisted 
especially  during  its  continuing  learning  period,  if  in  the  future  the  Ombudsman 
were  present  during  all  of  its  public  proceedings  wherein  matters  which  relate  to  the 
organization  and  operations  of  his  office  are  considered.  The  Committee  intends  to 
implement  this  arrangement  with  the  Ombudsman  in  time  for  its  next  proceedings. 

The  Ombudsman  is  of  the  opinion  that  his  office  ranks  as  the  best  such 
operation  in  the  world.   In  the  Committee's  opinion  this  may  very  well  be  the  case  in 
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terms  of  organization,  quality  of  investigation  and  quality  of  staff.  However,  the 
fact  remains  that  some  people  in  Ontario  who  have  sought  the  assistance  of  the 
Ombudsman's  office  do  not  feel  well  served  in  terms  of  the  length  of  time  taken  to 
conduct  investigations  and  to  reach  conclusions  on  their  complaints. 

The  Committee  is  mindful  that  the  Ombudsman  should  not  only  strive  to 
serve  complainants  expeditiously  but  to  serve  them  well.  These  competing  interests 
have  confronted  the  Ombudsman  and  his  staff  since  the  inception  of  the  office  and 
have  been  the  subject  of  numerous  discussions  with  this  Committee. 

The  Committee  shares  the  Ombudsman's  view  that  his  office  is  "first 
class".  Its  procedures  are  efficient.  Its  investigations  are  thorough.  Its  reports  are 
well  documented,  well  written  and  comprehensive.  The  Ombudsman's  decisions,  as 
found  in  his  Section  22,  reports  are  objective  and  based  upon  material  facts  as 
disclosed  by  the  investigation. 

However,  the  Committee  is  of  the  opinion  that  further  steps  can  and 
should  be  taken  to  decrease  the  time  required  to  process  complaints.  Only  when 
that  has  been  done  will  the  frustrations  that  some  persons  in  this  province  still  feel 
be  diminished. 

These  comments  should  not  be  taken  by  the  Ombudsman  or  his  staff  as 
harsh  or  unfair.  The  office  may  very  well  rank  among  the  best  in  the  world.  As 
such  this  committee  and  the  Legislature  is  entitled  to  expect  that  this  high  standard 
is  maintained  and  even  improved  upon.  The  Ombudsman  should  require  no  less  for 
the  people  that  he  serves  ultimately  -  the  people  of  the  Province  of  Ontario. 
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Part  II       Matters  Pending  at  the  Dissolution  of  the  31st  Legislature 

A.       Resolution  of  the  Legislative  Assembly  dated  May  29th,  1980 

On  the  29th  of  May,  1980,  the  Legislative  Assembly  passed  resolution  put 
forward  by  Mr.  James  Renwick,  Q.C.,  M.P.P.: 


"That  this  Assembly  request  the  Select  Committee  on  the 
Ombudsman  to  consult  with  the  United  Nations  Commission  on 
Human  Rights,  Amnesty  International  and  the  International 
Commission  of  Jurists  and  others,  if  advisable,  with  a  view  to 
reporting  to  this  Assembly  on  ways  in  which  this  Assembly  may  act 
to  make  its  voice  heard  against  political  killings,  imprisonment, 
terror  and  torture." 


The  Committee  in  its  eighth  report  advised  the  Assembly  that  it 
intended  to  meet  with  a  number  of  other  groups  and  individuals  beyond  the  three 
mentioned  in  the  resolution.  However,  the  Committee's  work  in  this  regard  was  not 
complete  when  the  Legislature  was  dissolved. 

The  Committee  is  of  the  opinion  that  the  work  started  by  its  predecessor 
committee  should   and   must   be   completed  to   give   full    effect    to   the 
resolution  passed   by  the  House  in  May  of    1980.     The  Committee  concurs  whole- 
heartedly   with    the    resolution    and    with    the    work    which    the    Committee    had 
completed  up  to  dissolution. 

Strictly  speaking,  the  completion  of  the  task  outlined  in  this  resolution  is 
beyond  the  Committee's  original  terms  of  reference.  For  this  reason  it  obtained 
approval    of    the   Legislature   on   October    13,    1981    to    complete    the    work    of    its 
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predecessor  committee.   The  Committee  intends  to  complete  this  matter  and  report 
to  the  Legislature  before  the  end  of  the  Spring  sitting. 

B.       Communications  from  the  Public 

The  Committee  continues  to  receive  and  consider  communications  from 
members  of  the  public.  Many  of  these  communications  include  comments  respecting 
the  organization  and  operation  of  the  Ombudsman's  office  and  requests  for 
opportunities  to  appear  before  the  Committee  to  elaborate  on  those  comments. 

As  the  Committee  has  stated  in  its  previous  reports,  it  will  continue  to 
receive  and  consider  these  communications.  However,  it  will  only  invite  comments 
in  person  if  it  considers  that  the  subject  matter  raised  in  the  communication  is  such 
that  would  assist  the  Committee  in  carrying  out  any  part  of  its  term  of  reference. 

With  one  exception,  the  communications  received  by  the  Committee  to 
the  middle  of  September,  1981,  did  not  contain  anything  which  would  have  assisted 
the  Committee  in  the  manner  as  described.  The  one  exception  will  be  dealt  with  by 
the  Committee  when  it  next  holds  its  hearings. 

The  Committee  notes  that  a  number  of  the  communications  received 
from  the  public  deal  with  comments  and  concerns  expressed  respecting  the 
Ombudsman's  investigative  and  related  procedures  concerning  a  particular  complaint 
which,  as  of  the  date  of  the  communication  to  the  Committee,  had  not  been  finally 
investigated  or  resolved  by  the  Ombudsman.     Generally,  the  Committee  considers 
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these  types  of  communications  to  be  premature.  As  a  matter  of  general  policy  the 
Committee  will  not  consider  a  concern  of  a  complainant  before  the  Ombudsman  has 
issued  a  report  or  taken  other  appropriate  steps  pursuant  to  the  Ombudsman  Act. 
Any  comments  or  concerns  at  that  stage  should  be  addressed  to  the  office  of  the 
Ombudsman  for  discussion  and,  if  possible,  resolution. 
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Part  III        Eighth  Report  Of  The  Select  Committee 
(a)       Comments  and  responses  of  the  Ombudsman 

In  its  Eighth  Report  the  Committee  expressed  some  concern  over  the 
length  of  time  required  by  the  Ombudsman  and  his  office  to  process  complaints, 
particularly  involving  the  Workmen's  Compensation  Board.  The  Ombudsman  has 
since  reported  that  as  a  result  of  an  intense  effort  by  his  staff  and  the  addition  of 
some  contract  investigators,  the  backlog  of  cases,  most  notably  in  the  Workmen's 
Compensation  Board  area,  has  been  significantly  reduced  to  a  level  so  that  it  should 
take  no  more  than  12  months  to  fully  process  an  average  Workmen's  Compensation 
Board  file.  Apparently  the  approximate  work  load  of  cases  is  in  the  350  range  or  an 
average  of  35  cases  per  investigator. 

Given  35  as  the  average  investigator's  work  load  and  12  months  as  the 
average  duration,  then  the  Ombudsman's  office  will  expend  slightly  more  than  1.3 
weeks  of  a  person's  time  on  each  file.  Expressed  in  the  terms  of  the  average  work 
week,  the  total  time  expended  on  each  file  would  fall  between  50  and  60  hours. 

Given  the  type  of  Workmen's  Compensation  Board  cases  which  have  been 
reviewed  by  the  Committee  since  its  inception,  this  average  time  spent  would  seem 
to  be  high.  The  Committee  recognizes  that  there  will  be  "down  time"  associated 
with  that  average.  However,  even  making  such  an  allowance,  the  total  time  still 
appears  to  be  high. 

These  comments  should  not  be  taken  by  the  Ombudsman  and  his  staff  to 
be  a  deliberate  attempt  to  interfere  with  the  organization   and  operation  of   the 
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office.  They  are  rather  intended  to  assist  the  Ombudsman  in  assessing  and  wherever 
necessary  re-organizing  his  staff  and  work  load  to  accommodate  the  concern  that 
everyone  shares  -  that  the  average  duration  to  process  a  file  to  completion  is  still 
much  too  high. 


(b)      Responses  from  Governmental  Organizations  to 

Recommendations  Contained  in  the  Select  Committee's  Eighth  Report 


1.        Ministry  of  Health 

Recommendation  No.  1  -  Eighth  Report  of  Select  Committee, 
Complaint  No.  21,  Ombudsman's  Sixth  Report 

At  page  17  of  its  Eighth  Report  the  Committee  recommended  that, 

"the  Ministry  of  Health  give  prompt  notice  to  all  persons  whose 
claims  for  benefits  under  R990  are  in  the  future  refused,  full 
particulars  of  the  appeal  procedures  available  to  them  at  the  same 
time  that  the  notice  of  refusal  is  communicated." 

The  Committee  was  advised  by  the  director  of  the  Professional  Services 

Branch    of    the    Ministry    of    Health    that    while    the    recommendation    has    been 

implemented  to  a  certain  degree,  it  has  not  been  made  to  apply  to  decisions  of  OHIP 

denying  entitlement  on  the  grounds  that  the  procedure  is  available  somewhere  in 

Ontario  and  on  the  grounds  that  the  procedure  is  not  considered  surgical  in  nature. 

In  the  Committee's  opinion  it  would  be  overly  restrictive  to  limit  the 
appeal  procedures  contemplated  by  Recommendation  No.  1  in  its  Eighth  Report,  to 
the  two  areas  identified  by  the  Ministry.  Certainly,  all  issues  arising  out  of  the 
consideration  by  OHIP  of  whether  and/or  to  what  extent  coverage  is  available  under 
that  part  of  the  code  should  be  appealaDle.  ' 
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Therefore,  THE  COMMITTEE  RECOMMENDS  THAT  ALL  DECISIONS 
MADE  BY  OHIP  IN  RESPECT  OF  ANY  CLAIM  MADE  FOR  BENEFITS  PURSUANT 
TO  CODE  R990  (NOW  R991)  BE  SUBJECT  TO  THE  APPEAL  PROCEDURES  SET 
OUT  IN  THE  GENERAL  MANAGER'S  DIRECTIVE  DATED  MAY  21ST,  1981  AND 
THE  MEMORANDUM  OF  THE  DIRECTOR  OF  THE  PROFESSIONAL  SERVICES 
BRANCH  DATED  AUGUST  17,  1981  (SCHEDULE  A).. 

2.        Ministry  of  Housing 

Recommendations  Nos.  2  and  3  of  the  Committee's  Eighth  Report, 
Complaint  No.  17,  Ombudsman's  Seventh  Report 

At  page  37  of  the  Committee's  Eighth  Report  it  stated  that, 

"In  the  Committee's  opinion,  the  actions  of  the  housing  authority  in 
question  were  not  consistent  with  its  rights  and  responsibilities  as  articulated 
by  the  Order-In-Council  and  the  Ontario  Housing  Corporation  Field  Manual. 
The  reasons  given  by  the  Ombudsman  in  support  of  his  opinion  and 
recommendations  are  overwhelming  when  compared  to  the  reasons  provided  by 
the  housing  authority  for  its  decision  to  indefinitely  defer  the  housing  of  the 
complainant  and  his  family. 

Accordinglv,  the  Committee  recommends  that  THE  LEGISLATIVE 
ASSEMBLY  APPROVE  AND  ADOPT  THE  RECOMMENDATION  OF  THE 
OMBUDSMAN  AND  THAT  THE  HOUSING  AUTHORITY  IN  QUESTION  GIVE 
THE  COMPLAINANT  AND  HIS  FAMILY  IMMEDIATE  ACCOMMODATION  IN 
A  SUITABLE  GEARED  TO  INCOME  HOUSING  UNIT;  AND  IF  A  SUITABLE 
UNIT  IS  NOT  AVAILABLE  IMMEDIATELY,  THAT  THE  HOUSING  AUTHORITY 
ACCOMMODATE  THE  FAMILY  IN  THE  FIRST  SUCH  UNIT  WHICH  BECOMES 
AVAILABLE  . 

Further,  the  Committee  cannot  but  believe  that  had  the  Ontario 
Housing  Corporation  given  this  housing  authority  more  in  the  way  of  guidance 
respecting  its  decision  making  functions,  this  complaint  may  not  have  arisen. 
The  Committee  recognizes  that  the  rules  of  natural  justice  may  not  strictly 
apply  in  the  circumstances  of  this  decision.  However,  the  emerging  principle 
of  administrative  fairness  may  very  well  have  application  to  decisions  of  that 
nature.  That  is,  housing  authorities  in  Ontario  exercising  their  decision 
making  authorities  in  the  matter  of  subsidized  residential  accommodation, 
may  very  well  have  to  treat  applicants  fairly  by  adhering  to  certain  rules  of 
substantial  and  procedural  law.  In  any  event,  in  the  Committee's  opinion,  it  is 
incumbent  upon  the  Ontario  Housing  Corporation  to  give  the  housing 
authorities  in  Ontario  more  guidance  and  directions  in  the  matter  of  decision 
making    than    that    which    is    now    found    in    its    manuals.      Accordingly,    the 
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Committee  recommends  that  THE  ONTARIO  HOUSING  CORPORATION 
IMMEDIATELY  CONDUCT  A  REVIEW  AND  STUDY  OF  ITS  MANUALS  AND 
THE  DECISION  MAKING  FUNCTIONS  OF  HOUSING  AUTHORITIES  IN 
PARTICULAR  FOR  THE  PURPOSE  OF  AMENDING  ITS  MANUALS  TO  GIVE 
HOUSING  AUTHORITIES  MORE  GUIDANCE  IN  ORDER  THAT  THE  RULES 
OF  ADMINISTRATIVE  FAIRNESS  WILL  BE  MORE  STRICTLY  ADHERED  TO." 


The  Committee  was  advised  that  in  respect  of  Recommendation  No.  2 
the  family  in  question  has  accepted  an  offer  of  accommodation  and  it  is  believed 
they  will  take  occupancy  on  or  before  the  1st  of  December,  1981. 

With  respect  to  Recommendation  No.  3, the  General  Manager  of  Ontario 
Housing  Corporation  advised  that  the  Corporation  is  currently  reviewing  its 
adjudication  manuals  and  that  all  appropriate  amendments  referable  to  the  decision 
making  process  and  appeal  procedures  would  be  effective  by  the  end  of  this  year. 
Accordingly,  the  Committee  defers  any  further  comment  and  consideration  of  the 
Corporation's  response  to  this  recommendation  until  it  has  received  and  reviewed 
the  field  manuals  as  amended.  The  Committee  intends  to  confer  with  the  Ministry 
of  Housing  officials  during  its  next  proceedings  and  will  comment  in  more  detail  in 
its  next  report. 


3.        Workmen's  Compensation  Board 

Recommendation  No.  ^  of  the  Committee's  Eighth  Report, 
Complaint  No.  19,  Ombudsman's  Seventh  Report 

The  Workmen's  Compensation  Board  had  already  implemented  this 
recommendation  before  the  Committee's  Eighth  Report  was  finalized  and  tabled  in 
the  Legislature.  Once  again  the  Committee  commends  the  Workmen's 
Compensation  Board  for  its  prompt  action  in  this  matter. 
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Recommendation  No.  5  of  the  Committee's  Eighth  Report, 
Complaint  No.  28,  Ombudsman's  Seventh  Report 

At  page  50  of  its  Eighth  Report  the  Committee  recommended  that, 

"the  Workmen's  Compensation  Board  vary  its  decision  dated  January 
12th,  1978  and  grant  the  complainant  temporary  disability  benefits  from 
the  date  of  his  accident  (October  3,  1975)  until  such  time  as  medical 
evidence  indicates  that  the  complainant's  condition  is  stablized.  At  that 
time  the  complainant  should  then  be  granted  a  permanent  disability 
award  in  an  amount  to  be  determined  by  the  Workmen's  Compensation 
Board." 

The  Minister  of  Labour  responded  in  the  Legislature  on  May  14th,  1981 

and  advised  that  the  Board  had  accepted  the  recommendation  and  would  implement 

it  in  due  course.   The  Committee  was  subsequently  advised  that  the  recommendation 

had  been  implemented  to  the  satisfaction  of  the  Ombudsman. 


Recommendation  No.  6  of  the  Committee's  Eighth  Report, 
Complaint  No.  30,  Ombudsman's  Seventh  Report 

At  pages  50  to  55  inclusive  of  its  Eighth  Report  the  Committee  reviewed 

this  matter  in  detail: 

"This  is  a  complaint  made  against  a  decision  of  the  Workmen's 
Compensation  Board  dated  the  29th  of  July,  1977  which  denied  the 
complainant's  claim  for  entitlement  to  increased  permanent  partial 
disability  benefits.  The  Board  denied  increased  benefits  on  the  grounds 
that  the  evidence  presented  at  the  hearing  would  not  substantiate  the 
contention  that  the  complainant's  condition  had  deteriorated  since  the 
original  assessment. 

On  the  24th  of  November,  1972  the  complainant,  during  the  course 
of  his  employment  twisted  his  back  while  using  a  sledge  hammer.  He 
was  treated  for  lumbo  sacral  strain  as  aggravating  a  pre-existing 
degenerative  disc  disease.  The  complainant  received  a  series  of 
treatments  and  assessments  until  April  1974  when  he  was  granted  a  20% 
permanent  partial  disability  award.  The  complainant  has  been  unable  to 
return  to  his  previous  type  of  work  in  view  of  the  compensable  injury.  In 
1976  the  Workmen's  Compensation  Board  re-assessed  the  injury  and  at 
that  time  confirmed  the  20%  award.  Since  that  time  the  complainant 
has  endeavoured  to  have  the  pension  increased  on  the  grounds  that  the 
condition  has  deteriorated  since  the  original  pension  assessment. 
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The  Ombudsman's  investigation  centered  on  the  nature  and  extent 
of  the  medical  opinions  available  referable  to  the  complainant's 
condition  since  the  initial  assessment  in  1974.  In  the  Ombudsman's 
opinion  the  medical  reports  of  two  doctors,  one  an  orthopaedic 
specialist,  supported  the  complainant's  contention  that  his  disability  had 
in  fact  deteriorated  since  that  date.  The  Committee  notes,  however, 
that  the  opinion  of  the  orthopaedic  specialist  does  not  state 
categorically  that  the  condition  had  deteriorated  or  that  an  increased 
pension  award  was  appropriate. 

The  question  of  the  nature  and  extent  of  the  deterioration  suffered 
by  this  person  since  1974  is,  in  the  opinion  of  the  Committee,  rather 
academic.  What  is  more  significant  is  the  conclusion  reached  by  the 
Ombudsman  after  his  investigation  that  the  impairment  to  the 
complainant's  earning  capacity  due  to  his  accident  had  been  substantial. 
He  expressed  his  view  to  the  Workmen's  Compensation  Board  that  on  the 
facts  of  this  case  the  impairment  caused  to  the  complainant's  earning 
capacity  as  a  result  of  the  compensable  accident  is  more  than  20%  even 
if  assessed  on  an  aggravation  basis.  He  formed  the  opinion  that  the 
decision  of  the  Appeal  Board  dated  July  29,  1977  to  deny  the 
complainant  an  increased  permanent  disability  award  was  unreasonable. 
He  recommended  pursuant  to  Section  22(3Xg)  of  The  Ombudsman  Act, 
1975  that  the  Appeal  Board  revoke  its  decision  and  grant  the 
complainant  an  increase  in  his  permanent  partial  disability  award  of  20% 
pursuant  to  Section  42  of  The  Workmen's  Compensation  Act. 

The  Workmen's  Compensation  Board  declined  to  implement  the 
Ombudsman's  recommendation  essentially  on  two  grounds.  Firstly,  the 
prevailing  medical  opinions  did  not  support  a  deterioration  of  the 
complainant's  low  back  disability.  In  fact  the  Board  relied  on  some 
evidence  to  suggest  that  the  condition  has  improved  since  1974. 

Secondly,  the  Board  declined  to  employ  the  provisions  of  Section  42 
of  The  Workmen's  Compensation  Act  in  this  case  on  the  grounds  that  it 
did  not  recognize  that  the  impairment  of  earning  capacity  was 
significantly  greater  than  is  usual  for  the  nature  and  degree  of  the  injury 
suffered  and  that  the  complainant  had  removed  himself  from  the  labour 
market  and  declared  himself  totally  disabled. 

In  this  case,  the  Ombudsman  and  the  Workmen's  Compensation 
Board  have  joined  issue  on  the  interpretation  of  Section  42  of  The 
Workmen's  Compensation  Act  and  in  particular  Section  42(1)  which  is  as 
follows: 

"42. -(1)  Where  permanent  disability  results  from  the 
injury,  the  impairment  of  earning  capacity  of  the 
workman  shall  be  estimated  from  the  nature  and  degree 
of  the  injury,  and  the  compensation  shall  be  a  weekly  or 
other  periodical  payment  during  the  lifetime  of  the 
workman,  or  such  other  period  as  the  Board  may  fix,  of  a 
sum   proportionate  to  such  impairment  not  exceeding  in 
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any  case  the  like  proportion  of  75  per  cent  of  his  average 
weekly  earnings  during  the  previous  twelve  months  or 
such  lesser  period  as  he  has  been  employed." 

The  Ombudsman  interprets  that  section  as  permitting  the 
Workmen's  Compensation  Board  to  estimate  the  impairment  of 
earning  capacity  on  the  basis  of  any  and  all  relevant  evidence.  The 
Workmen's  Compensation  Board  on  the  other  hand  does  not  believe  it 
has  the  discretion  to  make  any  award  under  this  section  beyond  a 
clinical  assessment  made  by  duly  qualified  medical  practitioners.  In 
other  words,  the  Board  interprets  the  section  as  creating  an 
inextricable  link  between  the  assessment  of  the  nature  and  degree  of 
the  injury  and  the  impairment  of  earning  capacity.  The  Ombudsman 
on  the  other  hand  is  of  the  opinion  that  any  estimate  of  the 
impairment  of  earning  capacity  is  not  solely  tied  to  any  physical 
assessment  of  the  injury  and  sequelae. 

The  Committee  is  unable  to  support  the  recommendation  of  the 
Ombudsman  to  the  extent  that  that  recommendation  relies  upon 
available  medical  opinions  for  the  conclusion  that  the  condition  of 
the  complainant  has  deteriorated  since  1974.  However,  as  the 
Committee  understands  the  Ombudsman's  position,  it  is  not  necessary 
for  there  to  have  been  any  deterioration  in  order  for  the  Board  to 
implement  the  recommendation  by  increasing  the  pension  benefits  to 
the  complainant. 

The  critical  issue  therefore  is  whether,  having  regard  to  the 
injury  suffered  by  the  complainant  and  the  symptoms  occasioned 
thereby,  the  complainant  has  suffered  an  impairment  of  earning 
capacity  disproportionate  to  the  nature  and  extent  of  the  injury 
suffered. 

The  interpretation  placed  on  all  of  Section  42  of  The  Workmen's 
Compensation  Act  by  the  Workmen's  Compensation  Board  makes  no 
provision  for  a  workman  in  Ontario  to  receive  a  disability  payment 
for  an  impairment  of  earning  capacity  greater  than  otherwise  might 
be  expected,  on  an  indefinite  basis  where  that  workman,  because  of 
the  injuries  and  the  disability  and  degree  of  impairment  is  effectively 
removed  from  the  work  force.  In  the  Committee's  opinion  this 
anomaly  only  exists  because  of  the  Board's  interpretation  of  Section 
42(1),  that  is,  impairment  of  earning  capacity  is  dictated  by  clinical 
assessment  of  the  nature  and  degree  of  the  injury.  In  support  of  its 
interpretation  of  Section  42(1),  the  Workmen's  Compensation  Board 
provided  the  Committee  with  a  directive  dated  January  29,  1980  on 
the  extent  and  limits  of  that  section.  This  directive  appears  to 
represent  a  distillation  of  the  Board's  practice  in  dealing  with  cases 
coming  within  the  section.  This  directive  was  also  available  to  the 
Board  when  it  formulated  its  responses  to  the  Ombudsman's 
recommendation. 
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This  directive  and  Sections  10  and  11  in  particular  (see  Schedule 
"D")  totally  contradict  the  interpretation  of  Section  42(1)  that  the 
Board  has  publicly  articulated  from  time  to  time.  It  clearly 
establishes  that  any  assessment  of  benefit  relative  to  impairment  of 
one's  earning  capacity  is  not  inextricably  tied  to  a  clinical  assessment 
but  may  be  derived  from  a  number  of  sources  more  particularly 
enumerated  in  Section  11  of  the  directive. 

The  Committee  gave  the  Board  an  opportunity  to  make  further 
submissions  to  it  respecting  the  interpretation  and  application  of 
Section  42(1)  of  The  Workmen's  Compensation  Act.  On  August  22, 
1980  the  Committee  received  the  further  submissions.  The 
Committee  understands  that  the  directive  (Schedule  "D")  had  been 
rescinded  subsequent  to  its  review  by  the  Committee. 

This  additional  information  provided  and  in  particular  the 
guidelines  for  the  rating  of  permanent  disabilities  approved  by  the 
Board  on  February  12,  1980  (see  Schedule  "E")  again  confirms  that 
disability  awards  made  under  Section  42(1)  are  not  inextricably  tied 
to  the  nature  and  extent  of  the  clinical  assessment  of  the  nature  and 
extent  of  the  injury.  Under  the  heading  "Cases  Not  Meeting  General 
Criteria"  of  guidelines  Section  7  provide  that: 

"Permanent  disability  cases  which  do  not  meet  the 
general  criteria  should  be  individually  judged  and  dealt 
with  equitably  and  fairly  having  regard  to  all 
circumstances." 


There  is  no  requirement  in  the  directive  or  in  fact  in  the  legislation 
which  ties  benefits  under  this  section  solely  to  the  clinical 
assessment  of  the  injury. 

The  Committee  supports  the  recommendation  of  the 
Ombudsman  particularly  as  it  relates  to  his  interpretation  of  Section 
42(1)  of  The  Workmen's  Compensation  Act.  The  Workmen's 
Compensation  Board  has  historically  interpreted  this  section  as 
permitting  the  payment  of  benefits  to  workmen  in  amounts  which  are 
proportionately  higher  than  the  actual  impairment  of  earning 
capacity.  It  must  follow  that  that  interpretation  to  be  truly 
equitable  must  also  permit  the  payment  of  benefits  which  actually 
reflect  the  impairment  of  one's  earning  capacity. 

Accordingly  the  Committee  recommends  that  THE 
WORKMEN'S  COMPENSATION  BOARD  REVOKE  ITS  DECISION 
DATED  JULY  29,  1977  AND  GRANT  THE  COMPLAINANT  AN 
INCREASE  IN  HIS  PERMANENT  PARTIAL  DISABILITY  AWARD  OF 
20%  PURSUANT  TO  SECTION  42  OF  THE  WORKMEN'S 
COMPENSATION  ACT."   (end  of  quotation  from  Eighth  Report.) 
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However,  during  the  Legislative  debate  on  the  report  the  Minister 
advised  that  neither  he  nor  the  Board  could  accept  the  recommendation  of  the 
Committee  on  the  grounds  as  set  out  earlier.  The  Committee's  comments  on  the 
decision  of  the  Legislature  are  set  out  in  the  Introduction,  pages  2  and  3,  and  in 
part  IV,  pages  35  to  38. 
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Part  IV       Eighth  Report  of  the  Ombudsman,  April  1980  to  March  31st,  1981 

(a)       Statistical  Analysis 

At  page   18  of  its  Eighth  Report  the  Committee  expressed  certain 
concern  in  that, 


"the    number    of   'in    progress'    files    has    increased    during    a   period 
wherein  the  number  of  files  opened  has  decreased." 


The  Committee  was  referring  to  a  comparative  analysis  of  the 
Ombudsman's  statistics  for  fiscal  year  1979-80  and  for  fiscal  year  1978-79. 

In  the  fiscal  period  April  1980  to  March  1981,  the  Ombudsman  was 
able  to  reverse  the  trend  in  that  the  number  of  in  progress  files  decreased  by 
1,080  although  the  number  of  file  openings  again  decreased  by  1,453.  Certain 
administrative  changes  respecting  file  openings  and  a  reduction  in  the  number  of 
private  hearings  have  been  offered  as  explanation  for  the  reduction.  During  the 
current  fiscal  period  the  number  of  files  in  progress  was  reduced  from  2,714  to 
1,634. 

Once  again  the  duration  taken  to  close  a  file  has  increased.  On  a 
comparative  basis  this  duration  has  increased  from  153  days  in  the  previous 
fiscal  period  to  207  days  in  the  current  period.  It  is  also  significant  that  this 
duration  has  increased  from  101  days  in  the  fiscal  period  1978-79.  In  other  words 
the  statistical  duration  has  increased  by  over  100%  within  the  span  of  24  months. 
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One  of  the  significant  reasons  offered  by  the  Ombudsman  as  to  the 
ever  increasing  durations  are  the  administrative  changes  made  in  the  file  and 
complaint  handling  procedures  which  has  had  an  effect  of  "weeding  out" 
complaints  and  files  which  are  closed  within  a  relatively  short  period  of  time. 
The  overall  effect  of  these  continuing  administrative  changes  has  been  to  make 
the  statistics  for  each  given  year  relevant  primarily  to  those  complaints  wherein 
all  or  most  of  the  Ombudsman's  functions  are  exercised.  In  other  words,  the 
statistical  analysis  now,  more  than  ever,  reports  upon  activities  of  the  office 
which  most  represent  the  Ombudsman's  functions. 

The  Committee  is  not  able  to  accept  as  a  full  explanation,  that 
administrative  changes  vis  a  vis  file  openings  and  closings  have  resulted  in  the 
statistical  increase  of  an  average  file's  duration  by  over  100%  in  the  last  two 
fiscal  periods. 

Representatives  of  the  Ombudsman's  office  were  frank  to  admit  that 
the  staff  as  presently  organized  can  not  effectively  cope  with  any  real  increase 
in  the  number  of  in  progress  files.  In  other  words,  the  Ombudsman's  office  is 
vulnerable  to  an  increase  in  workload  at  the  expense  of  effective  service. 

In  the  Committee's  opinion  the  steady  increase  in  the  duration  of 
files  must  in  part  be  attributed  to  the  extremely  heavy  workload  imposed  upon 
the  Ombudsman's  investigative  staff.  The  Ombudsman  should  undertake  such 
steps  as  are  appropriate  to  reduce  that  workload,  either  by  increasing  the 
complement  of  investigators  within  the  office  or  of  devising  new  procedures  to 
apportion  the  workload  more  equitably  among  all  members  of  his  staff. 
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(b)  Regional  Offices 

The  Ombudsman  has  two  regional  offices,  one  in  Thunder  Bay  and  the 
other  in  North  Bay.  These  offices  have  had  the  desired  effect  of  making  the 
office  of  the  Ombudsman  more  accessible  to  the  people  of  northern  Ontario  and 
have  yielded  net  savings  to  the  office  in  the  cost  of  processing  complaints  from 
northern  Ontario. 

The  Committee  intends,  within  the  next  twelve  months  to  visit  both 
of    these    regional    offices    to    assess,    at    first    hand,    their    role    within    both 
communities  in  question  and  the  relationship  which  is  developing  between  them 
and  the  native  peoples  of  this  province. 

The  Committee  urges  the  Ombudsman  to  consider  whether  regional 
offices  should  be  opened  in  southern  Ontario  communities  which  are  relatively 
"remote"  from  Toronto.  People  who  live,  for  example,  in  the  Windsor  area  can 
be  just  as  removed  from  the  mainstream  of  things  as  someone  living  in  North 
Bay.  Certainly  the  cost  for  an  investigation  of  a  complaint  from  someone  in 
Windsor  would  be  quite  similar  to  the  cost  of  investigating  a  complaint  from 
someone  in  North  Bay.  The  Committee  intends  to  discuss  this  matter  more  fully 
with  the  Ombudsman  during  its  next  hearings. 

(c)  Correctional  Report 

At  pages  8  and  9  of  his  Eighth  Report  the  Ombudsman  summarized 
the  final  items  which  were  completed  during  the  fiscal  period  in  question  and 
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advised  that  he  is  "satisfied  with  the  efforts  taken  by  the  Ministry  of 
Correctional  Services  on  these  recommendations."  The  Committee  was  further 
advised  that  the  Ombudsman  does  not  intend  to  prepare  and  issue  a  more  formal 
report  on  the  steps  taken  by  the  Ministry  of  Correctional  Services  to  the  105 
specific  recommendations  originally  contained  in  the  report  released  to  the 
Legislature  by  the  Minister  of  Correctional  Services. 

This  is  a  departure  from  the  Committee's  understanding  of  how  the 
Ombudsman  would  "report"  on  the  Correctional  Services  matter.  The 
Committee  is  disappointed  that^ having  originally  received  and  monitored  the 
Ombudsman's  105  recommendations,  it  will  not  have  the  benefit  of  a  final 
precise  summary  of  the  disposition  of  all  of  the  recommendations. 

(d)       North  Pickering 

The  Committee  is  pleased  to  report  that  Mr.  Hoillett  has  completed 
and  submitted  his  report  to  the  Ombudsman.  The  Ombudsman  is  presently 
studying  that  report  in  order  to  formulate  his  plans  on  how  this  matter  should  be 
resolved. 

The  Committee  urges  the  Ombudsman,  the  Minister  of  Municipal 
Affairs  and  Housing  and  all  other  parties  to  the  process  to  work  to  a  resolution 
of  all  outstanding  matters  as  quickly  as  possible.  As  the  Committee  stated  in  its 
Eighth  Report  (page  28): 

"Those  who  believe  that  North  Pickering  will  go  away  with  the 
passage  of  time  are  being  unrealistic.  The  issues  that  were  so 
prevalent  in  1976  respecting  the  North  Pickering  Project  will  return. 


-  25 


Eventually,  the  Minister  of  Housing  and  the  Ombudsman  will  be 
required  to  accommodate  the  substantive  provisions  of  the  agreement 
dated  October  1,  1976,  regardless  of  its  initial  validity  in  law  and 
regardless  of  the  subsequent  actions  of  the  parties  thereto. 

Evidence  that  North  Pickering  will  not  go  away  can  be  found  in 
the  recent  decision  of  the  Ontario  Court  of  Appeal  which  confirmed 
the  Ombudsman's  jurisdiction  to  further  investigate  the  claims  of  the 
landowners  whose  cases  were  referred  to  the  Royal  Commission  or 
Inquiry.  The  Committee  is  not  aware  of  what  the  Ombudsman's  plans 
are  in  respect  of  these  complaints.  However,  it  is  now  open  for  the 
Ombudsman  to  continue  these  investigations  and  to  issue  a  separate 
report  as  provided  by  the  Ombudsman  Act. 

Any  further  investigation  by  the  Ombudsman  will  increase  the 
number  of  reports  that  may  ultimately  be  tabled  in  the  Legislature 
and  thereby  referred  to  this  Committee.  The  Committee  wishes  to 
advise  the  Legislature  that  if,  as  and  when  all  the  reports  are 
received,  its  first  order  of  business  will  be  to  inquire  why  the  parties 
to  the  October  1,  1976  agreement  were  unable  to  resolve  all 
outstanding  matters  during  the  3Yz  to  4  years  that  Mr.  Hoillett's 
efforts  were  underway. 

In  short,  this  Committee  will  be  diligent  in  making  a  full 
determination  of  the  actions  of  the  parties  to  the  October  1.  1976 
agreement  subsequent  thereto  for  the  purpose  of  reporting  to  the 
Legislative  Assembly  of  the  Province  of  Ontario,  how  North 
Pickering  could  remain  unresolved  some  five  years  after  the 
publication  of  the  Ombudsman's  initial  report." 

The  Committee  intends  to  regularly  and  diligently  pursue  with  the 

Ombudsman  and  others  the  progress  of  his  efforts  in  bringing  this  matter  to  an 

appropriate  conclusion. 


(e)       Recommendations  in  Previous  Ombudsman  Reports  in  respect 
of  which  it  is  anticipated  that  some  further  action 
will  oe  taken  by  the  Governmental  Organization  affected 


In  his  Eighth  Report  the  Ombudsman  included  two  charts  which 
summarized  the  recommendations  made  under  the  appropriate  categories  and  the 
disposition  of  those  recommendations. 
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The  Committee  invited  responses  from  all  governmental 
organizations  shown  on  the  two  charts  wherein  further  responses  and/or  actions 
were  required.  In  general  these  responses  were  positive  and  indicated  that,  for 
the  most  part,  the  governmental  organizations  in  question  had  or  were  continuing 
to  comply  with  the  original  recommendation  made  by  the  Ombudsman  and  any 
subsequent  recommendation  made  by  this  Committee. 

The  Committee  intends,  as  part  of  its  regular  procedures,  to  review 
these  charts  with  the  Ombudsman  and  governmental  organizations  as  contained 
in  subsequent  reports  for  the  purpose  of  insuring  that  total  compliance  by  the 
governmental  organizations  is  achieved. 

In  particular  the  Committee  learned  that  the  Ministry  of  Health  has 
not  yet  implemented  recommendations  made  by  the  Ombudsman  to  the  Ministry 
of  Health  as  reported  in  his  detailed  summary  No.  40  in  his  Third  Report  and  as 
reported  by  the  Committee  at  pages  32  and  33  of  its  Fifth  Report.  In  other 
words  the  Ministry  has  failed  to  implement  a  recommendation  which  it  accepted 
over  four  years  ago.  The  Committee  is  satisfied  that  the  failure  to  so  implement 
the  recommendation  in  question  is  as  a  result  of  oversight.  However,  it  is 
concerned  that  this  matter  has  been  outstanding  for  so  long.  ACCORDINGLY 
THE  COMMITTEE  RECOMMENDS  THAT  THE  MINISTRY  OF  HEALTH 
FORTHWITH  IMPLEMENT  THE  RECOMMENDATIONS  AS  SET  OUT  IN  THE 
MINISTRY'S  LETTERS  TO  THE  COMMITTEE  DATED  AUGUST  10TH  AND 
SEPTEMBER  26TH,  1978  (SCHEDULE  B.).  2 


-  27  - 


(f)       Complaint  //45,  Fourth  Report  of  the  Ombudsman, 
Recommendation  //I,  Sixth  Report  of  the  Select 
Committee   Re;  Ontario  Hospital  Appeal  Board. 


The  report  of  the  inquiry  of  the  Ontario  Council  of  Health  into  the 
provisions  of  The  Public  Hospitals  Act,  dated  November  17,  1980  commissioned 
by  the  Minister  of  Health,  was  received  by  the  Committee  in  May  of  this  year. 
The  report  identifies  certain  provisions  of  The  Public  Hospitals  Act  which  have 
the  potential  of  causing  or  contributing  to  discrimination  or  unfairness  in  the 
area  of  the  granting  of  hospital  privileges.  The  report  recommends  certain 
amendments  to  The  Public  Hospitals  Act  and  its  regulations  which  would 
minimize  the  risk  of  such  occurrences. 

The  report  of  the  Ontario  Council  of  Health  has  been  referred  by  the 
Ministry  to  a  Joint  Task  Force  which  is  reviewing  possible  amendments  to  the 
regulations  under  The  Public  Hospitals  Act.  The  Deputy  Minister  of  Health 
advised  the  Committee  that  no  decision  will  be  finalized  respecting  the 
recommendations  of  the  Ontario  Council  of  Health  until  the  specific 
recommendations  of  the  Joint  Task  Force  are  received.  The  Committee  hopes 
that  the  Joint  Task  Force^  in  keeping  with  the  spirit  of  the  Ombudsman's 
recommendation,  will  invite  submissions  from  the  public  on  the  issues  raised  by 
the  Ontario  Council  of  Health. 

In  its  Eighth  Report  at  page  15,  the  Committee  stated  that: 

"The  Minister  of  Health  is  reminded  that  to  the  extent  that  the 
Council  of  Health  identifies  appropriate  legislative  change  and  so 
recommends  to  the  Minister  the  Committee  will  view  those 
legislative  changes  as  necessary  to  fully  comply  with  the 
recommendations  in  its  Sixth  Report." 

The    Committee    intends    to    pursue    the    matter    of    the    Ministry's 

compliance  with  the  recommendation,  during  its  next  hearings. 
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Part  V          Recommendations  Denied  by  Governmental  Organizations 
as  Reported  in  the  Ombudsman's  Eighth  Report 


(a)       Workmen's  Compensation  Board 

Complaint  No.  2^,  Ombudsman's  Eighth  Report  (pages  65-68) 

This  matter  involves  a  complaint  against  a  decision  of  the  Workmen's 
Compensation  Board  dated  January  15th,  1979,  which  confirmed  a  10% 
permanent  partial  disability  award  previously  granted  to  the  Complainant  and 
which  also  refused  to  grant  to  the  Complainant  a  temporary  special  supplement 
on  the  grounds  that  in  the  Board's  opinion,  the  impairment  of  earning  capacity 
suffered  was  not  significantly  greater  than  was  usual  for  the  nature  and  degree 
of  the  injury  suffered. 

The  Complainant  was  a  member  of  the  Royal  College  of  Dental 
Surgeons  of  Ontario  and  practiced  dentistry  from  1922  until  he  was  required  to 
terminate  his  practice  in  1976  as  a  result  of  radio-dermatitis  on  the  dorsal 
aspect  of  both  hands.  This  dermatitis  apparently  developed  from  the 
Complainant's  use,  in  his  practice,  of  x-ray  equipment  without  appropriate 
radiation  shielding. 

In  1965  the  Complainant  applied  for  coverage  from  the  Workmen's 
Compensation  Board,  as  he  was  no  longer  eligible  for  private  insurance  plans. 
The  Board  accepted  his  coverage  and  premiums  were  paid  by  the  complainant  to 
the  Board  annually  until  1977. 

The  10%  permanent  partial  disability  award  was  granted  for  the 
radio-dermatitis  on  an  aggravation  basis  only.    The  Board  apparently  found  that 
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the  harmful  exposure  occurred  prior  to  his  application  for  coverage  in  1965. 

The  Complainant  has  persistenly  maintained  that,  but  for  the 
dematitis  condition,  he  would  not  have  terminated  his  practice  in  1976  but  would 
have  continued  working  for  a  further  indeterminate  period.  There  appears  to  be 
little  doubt,  however,  that  he  would  not  now  be  practicing  dentistry. 

As  a  result  of  the  investigation  conducted  by  the  Ombudsman's 
office,  the  Ombudsman  concluded  that  the  10%  permanent  partial  disability 
award  adequately  and  fairly  represented  the  residual  disability  suffered  by  the 
Complainant  given  the  timing  and  circumstances  of  the  injury.  However,  the 
Ombudsman  concluded,  primarily  because  of  the  age  of  the  Complainant  when  he 
was  forced  to  terminate  his  practice,  that  his  impairment  of  earning  capacity 
was  significanty  greater  than  is  usual  for  the  nature  and  degree  of  injury. 

The  Ombudsman  determined,  pursuant  to  Section  22(1  )(b)  of  the 
Ombudsman  Act,  that  the  Appeal  Board  decision  of  January  15,  1979 
unreasonably  denied  the  Complainant's  entitlement  to  a  supplementary  award 
under  the  provisions  of  Section  42(5)  of  the  Workmen's  Compensation  Act  (now 
Section  43(5)).  The  Ombudsman  recommended  that  the  Workmen's  Compensation 
Board  vary  its  decision  and  award  the  Complainant  a  temporary  supplement 
pursuant  to  that  section. 

The  Board  declined  to  accept  the  recommendation  of  the  Ombudsman 
on  the  grounds  that  the  Complainant  could  and  did  not  fully  comply  with  the 
necessary    conditions    of    the    section.      The    Board,  however,   agreed    with   the 
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Ombudsman  that  the  impairment  of  the  earning  capacity  of  the  Complainant  was 
in  all  likelihood  greater  than  usual  having  regard  for  the  nature  and  degree  of  the 
injury.  It  further  accepted  that,  as  required  by  the  section,  the  Complainant  had 
demonstrated  a  willingness  to  co-operate  in  a  vocational  rehabilitation  program 
to  place  him  back  into  the  work  force. 

However,  the  Board  found  that  the  Complainant  could  not  meet  the 
requirement  of  the  statute  that  he  be  available  for  work  "which  is  available".  In 
other  words,  notwithstanding  the  Complainant's  readiness  and  willingness  to 
accept  employment,  there  was  none  available  for  him. 

The  essential  difference  between  the  Ombudsman  and  the  Workmen's 
Compensation  Board  in  this  case  rests  upon  -the  scope  of  the  definition  of  the 
phrase,  "employment  which  is  available". 

The  Workmen's  Compensation  Board  interprets  the  scope  of  that 
phrase  to  include  only  the  field  of  occupation  or  employment  in  which  the 
Complainant  has  actively  sought  work  and  for  which  he  has  expressed  a  desire. 
The  Board  views  its  obligation  to  be  confined  to  an  inquiry  as  to  whether  work  is 
available  within  that  sphere  of  employment.  In  this  case,  the  Complainant 
expressed  a  desire  to  work  in  the  field  of  dentistry,  which  is  understandable,  and 
according  to  the  Board,  confined  his  efforts  to  seek  employment  to  that  field.  ' 

The  Ombudsman  disagrees  that  the  Complainant  did  confine  his 
efforts  to  the  practice  of  dentistry  and  relies  upon  indications  in  the  Workmen's 
Compensation  Board  file   to  the  effect  that  the  Complainant   might   consider 
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employment  opportunities  outside  the  field  of  dentistry,  but  would  not 
necessarily  accept  them.  The  Ombudsman  also  does  not  necessarily  agree  with 
the  Workmen's  Compensation  Board's  interpretation  that  the  employment 
availability  inquiries  be  limited  to  those  areas  in  which  the  Complainant  has 
confined  his  efforts. 

The  Committee  is  unable  to  support  the  recommendation  of  the 
Ombudsman.  It  comes  to  this  conclusion  reluctantly  and  after  having  considered 
very  carefully  the  unique  circumstances  of  this  case.  In  the  Committee's  opinion 
the  Workmen's  Compensation  Board  did  fulfill  its  obligations  vis  a  vis  inquiries  as 
to  the  availability  of  employment  as  contained  in  the  section  of  the  Act.  In  the 
Committee's  opinion  it  was  not  unreasonable  for  the  Workmen's  Compensation 
Board  to  have,  confined  its  inquiries  and  efforts  vis  a  vis  employment 
opportunities  within  the  practice  of  dentistry  and  other  related  fields.  The 
,  .  Committee  further  does  not  believe  that  the  section  of  the  Act  was  ever 
intended  to  provide  temporary  supplementary  benefits  to  persons  who  had  passed 
the  usual  age  of  retirement. 

(b)       Recommendation  No.  25,  Ombudsman's  Eighth  Report  (pages  68-70) 

This  case  represents  a  departure  by  the  Ombudsman  from  his  usual 
practice  with  "recommendation  denied"  cases.  It  involves  not  one  but  135 
separate  complaints,  all  of  which  involve  the  level  and  extent  of  a  permanent 
disability  award  granted  by  the  Board  pursuant  to  Section  43(1)  of  the  Workmen's 
Compensation  Board  Act. 
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In  each  case  the  Workmen's  Compensation  Board  had  assessed  the 
nature  and  extent  of  permanent  disability  benefits  to  the  Complainants  on  the 
basis  of  an  interpretation  of  Section  43(1),  which  has  now  been  supported  by  two 
legal  opinions  obtained  from  outside  the  Board  (see  page  2).  The  issue  raised  by 
each  of  these  complaints  is  identical  to  the  issue  raised  by  complaint  No.  30  in 
the  Ombudsman's  Seventh  Report  as  reported  in  the  Committee's  Eighth  Report 
(see  pages  16  to  20  above).  Recommendation  6  of  that  Report,  if  adopted  by  the 
Legislature,  would  have  required  the  Workmen's  Compensation  Board  to  interpret 
and  apply  Section  43(1)  of  the  Workmen's  Compensation  Act  in  a  manner  which 
would  have  permitted  the  payment  of  benefits  which  reflect  the  actual 
impairments  of  one's  earning  capacity  rather  than  tying  it  to  a  clinical 
assessment  of  the  injury  suffered. 

The  Ombudsman,  anticipating  that  the  Legislature  would  support  the 
Committee's  sixth  recommendation,  reviewed  each  of  the  135  complaints  and 
decided  that,  inasmuch  as  they  all  dealt  with  the  identical  issue,  referred  them 
collectively  to  the  Workmen's  Compensation  Board.  The  Ombudsman 
recommended  that  the  Board  reconsider  all  of  the  cases  and  obtain  information 
necessary  to  assess  the  workers'  impairment  of  earning  capacity,  and  that  the 
Board  alter  its  practice  to  take  into  consideration  factors  indicative  of  the 
actual  impairment  of  earning  capacity  when  assessing  a  workers'  permanent 
disability  award. 

Subsequently  however,  the  Legislature  refused  to  adopt  the 
Committee's  sixth  recommendation,  thereby  confirming  the  Workmen's 
Compensation     Board's     interpretation     of     Section     43(1).        The     Workmen's 
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Compensation  Board  has  accordingly  declined  to  implement  the  Ombudsman's 
recommendation  relying  as  its  justification  upon  the  legal  opinions  obtained  and 
the  decision  of  the  Legislature  vis  a  vis  the  Committee's  Eighth  Report. 

The  Committee  is  unable  at  this  time  to  make  any  real 
determination  of  any  of  these  cases.  These  complaints  have  not  been  fully 
investigated  and  "processed"  as  the  Ombudsman  Act  requires  before  an  opinion 
can  be  formulated  and  a  recommendation  made  by  the  Ombudsman  pursuant  to 
Section  22  of  the  Ombudsman  Act.  As  the  Committee  has  stated  in  earlier 
reports,  it  will  not  support  recommendations  made  by  the  Ombudsman  unless  he 
has  complied  with  the  functional  requirements  of  his  Act.  That  was  not  done  in 
any  of  these  cases. 

ACCORDINGLY  THE  COMMITTEE  RECOMMENDS  THAT  THE 
OMBUDSMAN,  IN  EACH  OF  THE  135  CASES  CONTAINED  IN  DETAILED 
SUMMARY  NO.  25,  CONDUCT  FURTHER  INVESTIGATIONS  AS  REQUIRED  BY 
THE  PROVISIONS  OF  THE  OMBUDSMAN  ACT  AND  THEN  FORMULATE  SUCH 
OPINIONS,  RECOMMENDATIONS  AND  REPORTS  AS  HE  CONSIDERS 
APPROPRIATE  IN  THE  CIRCUMSTANCES.  IN  EACH  OF  THESE  CASES  THE 
OMBUDSMAN  SHALL  MAKE  A  FINDING  EITHER  IN  FAVOUR  OF  THE 
COMPLAINANT  OR  THE  WORKMEN'S  COMPENSATION  BOARD.  , 

The  Committee  is  aware  of  the  heavy  burden  of  case  load  already 
imposed  upon  the  Ombudsman's  staff  and  the  effect  that  the  addition  of  these 
135  cases  will  have.  ACCORDINGLY, THE  COMMITTEE  RECOMMENDS  THAT 
THE  OMBUDSMAN  SUPPLEMENT  HIS  STAFF  AS  HE  CONSIDERS  NECESSARY 
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AND  APPROPRIATE  TO  HAVE  THESE  135  INVESTIGATIONS  COMPLETED, 
REPORTED  UPON  AND  INCLUDED  IN  A  SPECIAL  REPORT  TO  THE 
LEGISLATURE  BEFORE  THE  END  OF  3UNE,  1982.  t 

While  the  Committee,  earlier  in  this  report,  has  indicated  that  it 
acknowledges  the  Legislature's  right  to  reject  any  recommendation  made  by  it 
supporting  a  recommendation  of  the  Ombudsman,  it  is  nevertheless  concerned 
that  there  remains  a  very  unsatisfactory  situation  as  far  as  Section  42(1)  (now 
43(1))  of  the  Workmen's  Compensation  Board  Act  is  concerned.  It  is  clear  that 
the  section  is  capable  of  more  than  one  legal  interpretation.  The  Minister  of 
Labour,  the  Workmen's  Compensation  Board  and  indeed  the  Legislature,  prefer 
an  interpretation  which  provides  that  the  level  of  permanent  disability  award 
shall  be  determined  solely  from  the  clinical  assessment  made  of  the  injury  in 
question.  The  Ombudsman,  himself  a  former  Justice  of  the  Supreme  Court  of 
Ontario,  and  this  Select  Committee  have  and  continue  to  interpret  the  section 
differently  as  permitting  a  consideration  of  all  relevant  factors  in  determining 
the  quantum  of  the  permanent  disability  award. 

It  is  not  unusual  to  have  a  difference  in  legal  opinions  respecting 
legislation  providing  for  the  payment  of  money  benefits  to  persons  in  accordance 
with  certain  formulae.  It  is  also  not  unusual  to  have  a  difference  of  legal 
interpretations  of  certain  statutory  provisions  which  have,  for  all  practical 
purposes,  been  applied  by  the  body  administering  the  Act  in  a  manner  different 
from  the  strict  legal  interpretation. 
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In  the  Committee's  Opinion,  while  the  Legislature  may  have  been 
justified  in  rejecting  the  Committee's  recommendation  on  the  grounds  of  the  two 
independent  legal  opinions  obtained  by  the  Board  and  the  Minister  of  Labour,  it 
has  a  further  duty  to  assist  in  the  resolution  of  the  consequences  of  that 
decision.  There  is  a  procedure  readily  available  under  the  Constitutional 
Questions  Act,  R.S.O  1980,  Volume  1,  Chapter  86,  to  obtain  a  final 
determination  of  which  of  the  two  interpretations  is  correct.   Under  that  Act, 


"The  Lieutenant  Governor  in  Council  may  refer  to  the  Court  of 
Appeal  or  to  a  Judge  of  the  Supreme  Court  for  hearing  and 
consideration  any  matter  that  he  thinks  fit,  and  the  Court  or  Judge 
shall  thereupon  hear  and  consider  the  matter  so  referred."  (Section 
1.) 


On  such  a  reference  the  Court  could  consider  all  of  the  legal  opinions 
expressed  to  date,  the  conduct  of  the  Workmen's  Compensation  Board  as  it  has 
historically  interpreted  and  implemented  the  section,  and  any  other 
circumstances  which  may  be  relevant  and  necessary  to  interpret  the  section. 

THE  COMMITTEE  THEREFORE  RECOMMENDS  THAT  THE 
LIEUTENANT  GOVERNOR  IN  COUNCIL  REFER  TO  A  JUDGE  OF  THE 
SUPREME  COURT  OF  ONTARIO  FOR  HEARING  AND  CONSIDERATION  THE 
INTERPRETATION  OF  SECTION  W(l)  OF  THE  WORKMEN'S  COMPENSATION 
BOARD  ACT  (NOW  SECTION  *3(i)).  s 

The  Committee  was  referred  to  the  provision  in  the  White  Paper 
released  by  the  Ministry  of  Labour  in  response  to  Professor  Weiler's  report 
"Reshaping  Worker's  Compensation  for  Ontario"  that  under  new  Workmen's 
Compensation  Board  legislation, 
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"Those  workers  who  were  injured  previously  but  who  elect  to  transfer 
to  the  new  Act  will  have  their  benefits  recalculated  on  the  basis  of 
actual  wage  loss."  (emphasis  added) 


The  Committee  understands  that  such  legislation  will  permit  the  135 
complainants  represented  by  complaint  No.  25  to  apply  to  the  Workmen's 
Compensation  Board  for  a  recalculation  of  their  benefits  more  in  accordance 
with  the  interpretation  of  Section  43(1)  preferred  by  the  Ombudsman  and  this 
Committee. 

However,  the  White  Paper  is  apparently  silent  on  the  issue  of  whether 

the  recalculation  and  entitlement  of  benefits  on  the  basis  of  actual  wage  loss 

will    be    retroactive    to    the    date    of    the    commencement    of    the    permanent 

disaoility.        THE     COMMITTEE     THEREFORE     RECOMMENDS     THAT     THE 

MINISTRY  OF  LABOUR  CONSIDER  INCLUDING  A  PROVISION  IN  THE  NEW 

WORKMEN'S        COMPENSATION        LEGISLATION        TO        PROVIDE        FOR 

RETROACTIVE    PAYMENT   OF   BENEFITS   TO   WORKERS  SUCH   AS  THE    135 

REPRESENTED  BY  THE  OMBUDSMAN'S  COMPLAINT  NO.  25,  ON  THE  BASIS 

OF  ACTUAL  WAGE  LOSS.  c 

o. 
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Part  VI 

a)        Committee's  Term  of  Reference 

In  its  Fifth  Report  (1978)  the  Committee  at  pages  92-94  stated: 

"On  June  19,  1978,  the  Board  of  Internal  Economy  agreed  that: 

"the  Chairman  of  the  Ombudsman's  Committee  be  invited 
to  attend  meetings  of  the  Board  of  Internal  Economy  to 
observe  the  preliminary  examination  by  the  Board  in 
establishing  the  Ombudsman's  estimates  and  that  these 
estimates  be  sent  to  the  House  with  the  recommendation 
that  they  be  referred  to  the  Ombudsman's  Committee  for 
review". 

The  Committee  considered  this  decision  by  the  Board  of 
Internal  Economy  and  directed  the  Chairman  of  the  Committee  to 
write  to  the  Speaker  accepting  the  Board's  invitation  to  observe 
future  preliminary  examinations  by  the  Board  in  establishing  the 
Ombudsman's  estimates  on  the  condition  that  the  Chairman's 
observations  of  the  Board's  examination  of  the  estimates  be  made  on 
behalf  of  the  Committee  which  may  be  fully  discussed  with  the 
Committee  members  during  subsequent  Committee  proceedings. 

The  Speaker  responded  to  the  Chairman's  letter  confirming  that 
in  accepting  an  invitation  by  the  Board  to  observe  the  preliminary 
examination  of  the  Ombudsman's  estimate,  the  Chairman  would  be 
doing  so  as  an  observer  only,  and  would  be  free  to  discuss  his 
observations  with  members  of  the  Committee. 

The  benefit  to  be  derived  from  the  Chairman's  attendances  at 
the  Board  of  Internal  Economy's  meetings  will  only  be  realized  if  the 
Legislature  amends  the  Committee's  Order  of  Reference  providing 
for  it  to  receive  and  consider  the  estimates  of  the  Ombudsman  as 
they  become  available  from  the  Board  of  Internal  Economy  and  to 
report  thereon  as  the  Committee  considers  appropriate  to  the 
Legislature.  Accordingly,  the  Committee  recommends  that  its  Order 
of  Reference  be  amended  to  provide  that  the  Committee  receive  and 
consider  all  estimates  and  supplementary  estimates  of  the 
Ombudsman  for  consideration  and  reporting  thereon  to  the 
Legislature  with  such  recommendations  as  the  Committee  deems 
appropriate." 

The  Committee   remains  of   the  opinion   that   it   is  best  suited   and 
experienced  to  receive,  consider  and  report     upon  the  Ombudsman's  estimates. 
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IT  THEREFORE  RECOMMENDS  THAT  ITS  ORDER  OF  REFERENCE  BE 
AMENDED  TO  PROVIDE  THAT  IT  RECEIVE  AND  CONSIDER  ALL  ESTIMATES 
AND  SUPPLEMENTARY  ESTIMATES  OF  THE  OMBUDSMAN  AND  TO  REPORT 
THEREON  TO  THE  LEGISLATURE  WITH  WHATEVER  RECOMMENDATIONS 
ARE  CONSIDERED  APPROPRIATE-7 

b)        Amendments  to  the  Ombudsman  Act 

In  January,  1981,  the  Ombudsman  provided  the  Attorney  General  with 
a  draft  bill  of  amendments  to  the  Ombudsman  Act  and  at  the  same  time 
submitted  a  policy  submission  to  the  Cabinet  in  support  of  the  draft  bill.  The 
Ombudsman  has  not  yet  received  any  response  or  comments  from  the  Attorney 
General  or  Cabinet  respecting  the  proposed  amendments. 

The  Committee  was  disappointed  to  learn  that  neither  the 
Ombudsman  nor  the  Attorney  General  wished,  at  this  time,  to  provide  the 
Committee  with  a  copy  of  either  the  bill  or  policy  submission.  The  Ombudsman 
did  not  consider  that  it  was  appropriate  to  provide  these  matters  to  the 
Committee  at  this  time,  since  it  might  "prejudice"  pending  discussions  with 
representatives  of  the  Ministry  of  the  Attorney  General. 

The  Committee  fails  to  understand  the  reasons  given  by  the 
Ombudsman.  It  has  been  involved  with  the  Ombudsman  in  discussions  respecting 
amendments  to  the  Act  since  1977.  It  has  even  recommended  amendments  to 
the  Act  in  previous  Reports.  In  any  event,  it  is  expected  that  the  Attorney 
General  will  in  future,  table  legislation  amending  the  Act.    That  bill  should  only 
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be  considered,  after  second  reading,  by  this  Committee.  It  is  the  only 
Committee  totally  familiar  with  the  Ombudsman's  operations  and  his  functions 
under  the  present  Act.  It  has  already  begun  a  process  of  discussing  legislative 
amendments  with  the  Ombudsman.  It  already  has  the  authority  to  draft 
Regulations  under  the  Act  concerning  rules  for  the  guidance  of  the  Ombudsman 
in  the  exercise  of  his  functions.  THEREFORE  THE  COMMITTEE  RECOMMENDS 
THAT  ANY  LEGISLATION  TABLED  IN  THE  LEGISLATURE  AMENDING  OR 
OTHERWISE  DEALING  WITH  THE  OMBUDSMAN  ACT  BE  REFERRED  FOR 
CONSIDERATION,  AFTER  SECOND  READING,  TO  THE  SELECT  COMMITTEE 
ON  THE  OMBUDSMAN.,, 


Ministry 

of 

Health 
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SCHEDULE    "A" 


Ontario 
Memorandum  to 

..?£/...£.; N.;.„Cow.f.  Dr. _P.D. ...Palko,   all 
Medical  Consultants  and  the  Executive 
C  ".9XT.?.spon.^fiJ?.c.e...Unit    (E.c.-.y..-.). 


File  No 

Date  ..A^ust.  17,    1981 
From 
E/.J:...Murray,...M.D,.,...C,C:F..P.,.l..mrectpr 

Professional.  .Services..  B.r.anch. 

Re    .R.9.91...-. Directive.. from. .the. .General. .Ma;  I 


Further  to  the  General  Manager's   directive  dated   May   21,    1981,    regarding   claims  for 
procedures  unavailable  in   Ontario   (R991),    this  is   to  confirm  our  policy  as  outlined 
at  that  time: 


that  a  subscriber  should  - 

1.  be  referred  by  an  Ontario  physician 

2.  receive  prior  approval  by  OHIP 

3.  we  shall  pay  the  usual  and  customary  fee  for   that   geographical  area 

When   a  claim  involving   code  R991  is  refused  by  OHIP  because  of  the  question  of 
medical  necessity   the   subscriber  must  be  notified  at  the   time  of  refusal  of  their 
claim   that  they  may  request   from  the  General  Manager,    in   writing,    that  the  claim 
be  referred  to  the  Medical  Eligibility  Committee.      If  there  is  an   adverse  decision 
of  the  Medical  Eligibility  Committee  they   will  be  advised  of  their  right  to  appeal 
within  15  days,    to  the   Health   Services  Appeal  Board.      Where   the  claim  is  paid  at 
a  lesser  fee   than  submitted   the   subscriber   must  be   notified  at  the  time  of 
notification   that  they  may  appeal  to  the   Health   Services  Appeal  Board  at: 

Room  SW-1175,    Hepburn   Block,    Queen's  Park,    Toronto 

or,    inform   the  General  Manager  of  their  wish  to  appeal  and  it  shall  be  forwarded 
to  the  Health  Services  Appeal  Board. 

The   General  Manager  has   given   the  commitment  that  all  R991   cases  will  be   given 
broad  and  flexible  interpretation. 

Medical   Consultants  encountering   these  cases   should  refer  them  to  Professional 
Services  Branch   for  adjudication.      When  adjudicated,    the  Chief  of  Medical  AdjudicaJ 
myself  and   the  General  Manager  review  each  claim  before  advising  the   subscriber 
of  OHIP's  decision. 

Any  question  regarding  the  above  can  be  raised  at  the  next  Medical  Consultants' 
meeting. 


C^ 


fir    I'Au^^-t 

lE^J.    Murray^Jtf.-D-,  ' 


( 


EJM/dis 


Ontario 
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SCHEDULE    "B' 


Ministry  Area  Planning  Co-Ordinators 

0f  15  Overlea  Blvd.,   6th  Floor 


Health 


Toronto,     Ontario     965-8059 
August  10th,   1978 


John  P.  Bell,  Esq., 

Counsel  to  the  Select  Committee  on 

the  Ombudsman, 
Room  110,  Main  Parliament  Building, 
Queen's  Park, 
TORONTO,  Ontario, 
M7A  1A2. 

Dear  Mr.  Bell: 


Further  to  our  recent  discussions  regarding  Complaint  #40  of 
the  Third  Report  of  the  Ombudsman,  the  following  information 
is  provided  for  your  use: 

Re.ccmmznckuti.on  o&  the  Ombudsman: 

All  applicants  should  be  informed  well  in  advance 
of  the  due  date  for  applications,  of  the  criteria 
upon  which  the  Ministry  intends  to  rely  in  making 
the  award  for  a  nursing  home,  including  the  weight 
to  be  attached  to  each  factor. 

HifU.Ltc\  o^  Hzatth'6   Commznt: 

We  have  developed  a  procedure  and  evaluation  criteria 
for  assessing  nursing  home  proposals,  and  I  will  see 
that  all  applicants  are  informed  well  in  advance  of 
the  due  date  for  applications  as  well  as  the  criteria 
and  procedures  used  to  assess  the  applications. 

Action   Taken: 

Since  the  date  of  the  Minister's  letter,  there  have 
only  been  two  situations  giving  rise  to  a  proposal 
call  for  additional  nursing  home  beds.   The  Kent 
County  Proposal  call  documents  are  attached  as 
Appendix  "A".  The  Lindsay  Proposal  Call  followed 
the  same  procedure. 

Rzccmir.zndcutLon  o£  thz  Ombudsman: 

Every  unsuccessful  candidate  should  be  provided 
with  written  reasons  as  to  why  his  proposal  was 
rejected,  based  on  these  criteria. 


Continued: 
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You  may  be  assured  that  we  will  provide  a  written 
explanation  to  unsuccessful  candidates  as  to  why 
their  proposals  were  rejected.  I  am  sure  you  can 
appreciate  that  subjective  criteria,  such  as  the 
concern  for  human  needs,  originality  and  creativity 
and  the  capacity  to  relate  to  the  community,  might 
be  fairly  difficult,  and,  indeed,  at  times,  perhaps 
too  provocative  to  communicate  objectively.  However, 
I  am  confident  that  ways  can  be  found  to  touch  on 
even  these  points  in  a  way  that  will  be  perceived  as 
being  helpful  to  the  applicant. 

Action  TaJzzn: 

Since  the  date  of  the  Minister's  letter,  there  has  only 
been -one  proposal  in  which  letters  of  rejection  have 
gone  out,  and  the  procedure  outlined  in  the  Minister's 
comment  was  not  followed. 

As  you  are  aware,  I  have  not  been  the  Director  of  the 
Inspection  Branch  since  September,  1977,  and  I  cannot 
at  this  time,  owing  to  the  present  Director  being  on 
vacation,  reconstruct  what  has  occurred  to  give  rise  to 
this  situation.  However,  I  will  discuss  the  situation 
with  Mr.  C.  Brubacher  on  his  return  from  vacation  and 
be  prepared  to  speak  to  the  issue  at  the  Committee 
meetings. 

Rzcommejidation  oj  thz  Ombudsman: 

The  Nursing  Homes  Act,  1972  be  amended  in  order  that 
provision  be  made  for  the  successful  candidate  for  the 
construction  of  a  new  home  to  make  application  for  a 
conditional  licence  immediately  upon  the  making  of  the 
award  to  him.  The  licence  should  be  conditional  upon 
compliance  with  the  terms  of  the  proposal  and  any  sub- 
sequent stipulations  imposed  by  the  Ministry  prior  to 
the  granting  of  an  unconditional  licence.  It,  of  course, 
goes  without  saying  that  the  licence  would  also  be  con- 
ditional upon  the  terms  of  the  Act,  Regulations  and 
licence  being  complied  with.  All  those  sections  of  The 
Nursing  Homes  Act  that  presently  apply  to  an  applicant 
for  a  licence  should  also  be  made  applicable  to  an 
applicant  for  a  conditional  licence.  It  is  an  anomaly 
of  the  present  Act  that  neither  the  Ministry  nor  the 
Director  appointed  under  the  Act  would,  in  the  case  of 
an  applicant  for  a  licence  for  a  new  home,  be  required 
to  put.  their  minds  to  the  items  set  forth  in  Sections 
4  and  5  in  deciding  whether  a  licence  should  be  issued, 
until  after  construction  was  complete. 

MlniAtzn.  o^  HejLLth'6   Commznt'- 

I  agree  with  your  recommendation  that  the  successful 
applicant  have  a  right  to  an  immediate  conditional 
licence,  subject  of  course  to  compliance  with  the  terms 
of  the  proposal  and  to  those  provisions  of  the  legislation 
which  relate  generally  to  licences. 
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HlnlAteA  On  HqjcUJjx' 6  Comment.  -  Continued -• 

I  am  prepared  to  propose  a  provision  to  that  effect  in 
an  amendment  to  the  Act.     I  should  add  that  my  Ministry 
is  reviewing  certain  other  provisions  of  the  Act  relating 
to  licensing  with  a  view  to  possible  amendment,  and  I 
anticipate  that  the  entire  package  will  go  forward  at  the 
same  time. 

Action  Taken: 

The  Ministry  is  undertaking  a  substantial  review  of 
existing  nursing  home  legislation,  and  this  review  is 
still  in  its  early  stages.     The  Minister's  proposition 
to  the  Ombudsman  will  be  included  in  the  final  version 
of  the  review,  but  is  not  part  of  the  subject  matter 
being  reviewed  at  the  present  time. 


One  additional  item  discussed  at  our  meeting  was  the  close  monitoring 
of  the  CBB0U9DMKBOEnmQ^tai  to  be  built   in 
The  following  is  an  outline  of  these  activities  to  date 

Working  drawings  were  approved  by_  the  Nursing 

Home  Inspection  Service  CHBHKSBBtEBKSKS 

The  Fire  Marshall's  office  approved  drawings 
on  November  8,  1976,  and  received  additional 
drawings 

Construction  of  the  Nursing  Home  began 
approximately 


A  Pre- licensing  Inspection  took  place  on 


At  that  time  it  was  determined  that  too  many 
requirements  existed  to  enable  a  licence  to 

mail  informing  him  all  requirements  should  be 
met  before  a  further  Pre-licensing  inspection 
took  place. 

A  second  Pre-licensing  Inspection  took  place 
and  it  was  determined  a  vast  majority  of  the 
requirements  had  been  met.     A  single  deficiency 
pertaining  to  doors  remained,  and  in  the 
Inspector's  opinion  this  was  not  a  critical 
issue. 

An  application  for  a  Provincial  Licence  was 
received  and  approved  as  of 
licence  number  CHB. 


f^i-^r^-^i  tm  »^^ 


-  44  - 


TO:     John  P.  Bell,  Esq. 


PAGE: 


Final  approval  for  the  plans  was  received  from 

the  Ontario  Fire  Marshall's  office  on  091 

The  Nursing  Home  was  visited  by  the  Co-ordinator, 
Nutritional  Care,  Nursing  Home  Inspection  Service, 
and  requirements  and  recommendations  were  suggested 
on 


A  follow-up  inspection  took  place  on  _ 

and  it  was  reported  that  all  requirements  had  been 
met. 

Menus  were  received  by  the  Inspection  Service  from 
the  Nursing  Home,  and  these  will  be  reviewed  at  a 
dietary  workshop  in  July. 

It  is  anticipated  that  this  Nursing  Home  will  continue 
under  close  supervision  to  ensure  the  maintenance  of 
adequate  operatonal  standards. 


I  trust  the  foregoing  information  meets  your  needs. 


Yours  sincerely, 


"'VlMV^'C: 


v^ 


D.  W.  Corner 

Executive  Chairman 

Area  Planning  Co-Ordinators 


DIC  :1b 

Enclosure 

c.c:  I.  Freedman,  Esq. 
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Ontario 


Ministry 

of 

Health 


Area  Planning  Co-ordinators 
15  Overlea  Blvd.,  6th  Floor 
Toronto,  Ontario,  M^H  1A9 
Telephone:      (Al6)      965-8059 


September   26th,    1978 


John  P\  Bel  1  ,  Esq., 

Counsel  to  the  Select  Committee  on 

the   Ombudsman, 
Room   110,    Main   Parliament    Building, 
Queen's    Park, 
TORONTO,    Ontario, 
M7A    1A2. 

Dear  Mr.    Bel  1 : 


REC5IVJED 

SEP   28  197P 

SELECT   COMMITTEE 
ON   THE   OMBUDSMAN 


Further   to  my   appearance  before    the   Select  Committee   dealing 
with    the  Third   Report  of   the   Ombudsman,    and   as    requested, 
additional    information    is    now   provided   for   your   use. 

Rzcormzndcution  o^  tkz  Ombudsman: 

Every    unsuccessful    candidate   should  be   provided  with  written 
reasons   as    to  why  his    proposal   was    rejected,    based  on    these 
cri  teria. 

MuvUtot  0&  Hn&Lth'*   QommZYVt'- 

You  may  be  assured   that  we  will    provide  a  written  explanation 
to   unsuccessful    candidates   as    to  why    their  proposals   were 
rejected.      I    am  sure  you  can   appreciate    that   subjective   criteria, 
such  as    the   concern   for  human   needs,   originality   and  creativity 
and    the   capacity    to   relate    to   the   community,    might   be    fairly 
difficult,   and,    indeed,    at    times,    perhaps    too  provocative    to 
communicate  objectively.      However,    I    am  confident    that  ways    can 
be    found    to   touch  on  even    these   points    in   a  way    that  will    be 
perceived  as   being  helpful    to   the  applicant. 

Action  Takzn: 

Since    the   date  of   the   Minister's    letter,    there   has   only  been   one 
proposal    in  which    letters   of    rejection   have   gone   out,    and   the 
procedure  outlined    in    the  Minister's   comment  was   not    followed. 
This    situation   arose   due   to   the   newly  appointed   Director  of   the 
Inspection   Branch   being   unfamiliar  with    the   Minister  of  Health's 
correspondence  with    the   Ombudsman. 

This  situation  has  been  discussed  with  the  Director  involved,  and 
please  be  assured  that  this  issue  will  be  addressed  in  any  future 
awards   of   new   nursing   home   beds. 
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In  addition,  this  letter  will  confirm  my  agreement,  on  behalf  of 
the  Ministry  of  Health,  to  share  with  your  Committee  a  copy  of 
the  final  document  arising  out  of  this  Ministry's  substantial 
review  of  existing  nursing  home  legislation. 


Yours  sincerely, 


D.   W.    Corder 

Executive   Chairman 

Area  Plarining  Co-ordinators 


OWC : 1 b 

c.c:   The  Honourable  D.R.  Timbrel  1 
A.  Maloney,  Q.C. 
Mr.  W.A.  Backley 
Dr.  B.   Suttie 
Mr.  I .    Freedman 
Mr.  C.L.  Brubacher 
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SCHEDULE "C" 


SUMMARY   OF    RECOMMENDATIONS 
CONTAINED  IN  REPORT 


1.  Therefore,  THE  COMMITTEE  RECOMMENDS  THAT  ALL  DECISIONS 
MADE  BY  OHIP  IN  RESPECT  OF  ANY  CLAIM  MADE  FOR  BENEFITS  PURSUANT 
TO  CODE  R990  (NOW  R991)  BE  SUBJECT  TO  THE  APPEAL  PROCEDURES  SET 
OUT  IN  THE  GENERAL  MANAGER'S  DIRECTIVE  DATED  MAY  21ST,  1981  AND 
THE  MEMORANDUM  OF  THE  DIRECTOR  OF  THE  PROFESSIONAL  SERVICES 
BRANCH  DATED  AUGUST  17,  1981  (SCHEDULE  A)..    (Page  U) 

2.  ACCORDINGLY  THE  COMMITTEE  RECOMMENDS  THAT  THE 
MINISTRY  OF  HEALTH  FORTHWITH  IMPLEMENT  THE  RECOMMENDATIONS  AS 
SET  OUT  IN  THE  MINISTRY'S  LETTERS  TO  THE  COMMITTEE  DATED  AUGUST 
10TH  AND  SEPTEMBER  26TH,  1978  (SCHEDULE  B.).  2   (Page  26) 

3.  ACCORDINGLY  THE  COMMITTEE  RECOMMENDS  THAT  THE 
OMBUDSMAN,  IN  EACH  OF  THE  135  CASES  CONTAINED  IN  DETAILED 
SUMMARY  NO.  25,  CONDUCT  FURTHER  INVESTIGATIONS  AS  REQUIRED  BY 
THE  PROVISIONS  OF  THE  OMBUDSMAN  ACT  AND  THEN  FORMULATE  SUCH 
OPINIONS,  RECOMMENDATIONS  AND  REPORTS  AS  HE  CONSIDERS 
APPROPRIATE  IN  THE  CIRCUMSTANCES.  IN  EACH  OF  THESE  CASES  THE 
OMBUDSMAN  SHALL  MAKE  A  FINDING  EITHER  IN  FAVOUR  OF  THE 
COMPLAINANT  OR  THE  WORKMEN'S  COMPENSATION  BOARD.  -    (Page  33) 

4.  ACCORDINGLY  THE  COMMITTEE  RECOMMENDS  THAT  THE 
OMBUDSMAN  SUPPLEMENT  HIS  STAFF  AS  HE  CONSIDERS  NECESSARY  AND 
APPROPRIATE  TO  HAVE  THESE  135  INVESTIGATIONS  COMPLETED,  REPORTED 
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UPON  AND  INCLUDED  IN  A  SPECIAL  REPORT  TO  THE  LEGISLATURE 
BEFORE  THE  END  OF  JUNE,  1982.       (Page  33/3*) 

5.  THE  COMMITTEE  THEREFORE  RECOMMENDS  THAT  THE 
LIEUTENANT  GOVERNOR  IN  COUNCIL  REFER  TO  A  JUDGE  OF  THE 
SUPREME  COURT  OF  ONTARIO  FOR  HEARING  AND  CONSIDERATION  THE 
INTERPRETATION  OF  SECTION  42(1)  OF  THE  WORKMEN'S  COMPENSATION 
BOARD  ACT  (NOW  SECTION  43(1)).  *   (Page  35) 

6.  THE  COMMITTEE  THEREFORE  RECOMMENDS  THAT  THE 
MINISTRY  OF  LABOUR  CONSIDER  INCLUDING  A  PROVISION  IN  THE  NEW 
WORKMEN'S  COMPENSATION  LEGISLATION  TO  PROVIDE  FOR 
RETROACTIVE  PAYMENT  OF  BENEFITS  TO  WORKERS  SUCH  AS  THE  135 
REPRESENTED  BY  THE  OMBUDSMAN'S  COMPLAINT  NO.  25,  ON  THE  BASIS 
OF  ACTUAL  WAGE  LOSS.  ,    (Page  36) 

b. 

7.  IT  THEREFORE  RECOMMENDS  THAT  ITS  ORDER  OF  REFERENCE 
BE  AMENED  TO  PROVIDE  THAT  IT  RECEIVE  AND  CONSIDER  ALL 
ESTIMATES  AND  SUPPLEMENTARY  ESTIMATES  OF  THE  OMBUDSMAN  AND 
TO  REPORT  THEREON  TO  THE  LEGISLATURE  WITH  WHATEVER 
RECOMMENDATIONS  ARE  CONSIDERED  APPROPRIATE.7   (Page  38) 

8.  THEREFORE  THE  COMMITTEE  RECOMMENDS  THAT  ANY 
LEGISLATION  TABLED  IN  THE  LEGISLATURE  AMENDING  OR  OTHERWISE 
DEALING  WITH  THE  OMBUDSMAN  ACT  BE  REFERRED  FOR 
CONSIDERATION,  AFTER  SECOND  READING,  TO  THE  SELECT  COMMITTEE 
ON  THE  OMBUDSMAN.^   (Page  39) 
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